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QU DE TO WRI TING A BRIEF UNDER FED. R APP. R 32;
ELECTRONI C FI LI NG AND SERVI CE OF BRI EFS
UNDER 5TH CIR. R 31. 1;
AM CUS CURI AE BRI EFS UNDER FED. R APP. P. 29; AND
PETI TI ONS FOR REHEARI NG UNDER FED. R APP. P. 35 AND 40

A Principal Briefs Under FED. R App. P. 32.

On Decenber 1, 1998, the anendnents to the Fep. R Aprp. P.
became effective. The new FED. R App. P. is alnost identical to
the 5TH QR R 32 which has been in effect since August 1, 1997.
Thus, briefs witten in conformty with 5TH QR R 32 neet the
requi renents of FED. R App. P. 32.

VWHAT DO FED. R APP. P. AND 5TH CIR. R 32 PROVI DE?

Bel ow are the highlights of how a brief should | ook under the
rul es:

1. THE BRI EF COVER MUST:

A be opaque and of durable quality (The color of the
brief covers is set forth in FED. R App. P. 32(a)(2). |If
a plastic docunent protector is used, the front and back
covers either nust be the correct color, or if the front
and/ or back of the cover is clear, the title and back
page under the clear cover(s) nust be on correctly
col ored paper);

B. have the nunber of the case centered at the top;

C. gi ve the nane of the court;



D. provide the title of the case (See FED. R ApP. P
12(a). NOTE, WE ATTACH THE APPRCPRI ATE CASE TI TLE TO THE
BRI EFI NG NOTI CE YOU RECEI VE. PLEASE USE | T;

E. contain the nature of the proceeding and the
name of the court, agency or board bel ow

F. contain the title of the brief identifying the
party or parties for whomthe brief is filed, e.qg.,
"Brief for Appellant, XYZ Corp."

G show the nane, office address, and tel ephone
nunber of counsel representing the party for whom

the brief is filed.

THE BI NDI NG MUST:

be secure, not cover any part of the text, and
permt the docunent to lie reasonably flat when
open. (Spiral binding is greatly preferred.)

PAPER SI ZE, LI NE SPACI NG AND MARG NS:

A use 8% by 11 inch paper;

B. doubl e space the text; single space may be
used for footnotes, quotations nore than two |ines

| ong, and headi ngs;

C. use 1 inch margins on top, bottom and both
si des.

TYPEFACE:

A Ceneral. Two typeface choices are allowed:

proportional or nonospaced. Proportional typeface

gi ves each character a different spacing. Thus, an



"i" takes l|less space than an "ni. Monospaced
t ypef ace assigns the sanme space for each character.
Proportional ly spaced typeface nust include serifs
in the text and footnotes. A sinple exanple of a

serif is that letters such as "i" and "I" have a

hori zontal line at the bottomof the letters. Sans
serif typeface does not have these markings and is not acceptable in
a brief, except in headings and captions.

B. Typeface Si ze.

1. Proportionally spaced typeface must bein 14 point or larger,
for text. Unlike the Federal Rule, the Fifth Circuit alows
proportionally or monospaced typeface footnotes to be in asmaller

size than the text of the brief. Footnotes in proportionally spaced

typeface must bein at least 12 point or larger.
2. Monospaced typeface, e.g. Courier, may not

contain nore than 10% characters per inch for text.

Foot not es in nonospaced typeface nmust have no nore than 12%

characters per inch.

C. Type Styl es.
Briefs nust be set in a plain roman style, although
italics or boldface nmay be used for enphasis. Case

nanes nust be italicized or underlined, not

bol df ace.

D. Length Limtations.



1. CGeneral. The rule has three length limts: a
30 page limt that applies to both proportional and
nmonospaced typeface; a word-count |imt for
proportionally spaced or nonospaced typeface; or, a

text line limt for nonospaced typeface.

2. Page Limt. | f you choose the page limt
option, your brief will be shorter than under the
ot her  options. Appellant's and appellee's

principal briefs are limted to 30 or fewer pages,

and 15 or fewer pages for reply briefs. As under

the old rules, the certificate of interested
persons, statenent regarding oral argunent, tables
of citations and contents, proof of service, and
addenda suggested by FeED. R App. P. 28(g) are not

included in the page count. [If you choose to use
the page limt, you do not need to prepare the
certificate of conpliance, described bel ow You
my wite the brief in either 14 point or |arger

proportional typeface, or not nore than 10%
characters per inch nonospaced typeface for text.

Footnotes nmay be smaller, as stated in the rule.

The text must be double spaced, except for

headi ngs, footnotes, and quotati ons over two |ines,

and the margi ns nust be one inch on all sides.

3. Wrd Count Limt. Under this option, the

brief nmust be in 14 point or |arger proportionally



spaced typeface for text, with footnotes in 12
point or larger typeface, or in nonospaced typeface
with text no smaller than 10% characters per inch
and footnotes no smaller than 12% characters per
inch. The brief nust be double spaced except for
headi ngs, footnotes, and quotations over two |ines,
and must have one inch margins on all sides.
Appel lant's and appellee's principal briefs are
limted to 14,000 words. A reply brief is limted
to 7,000 words. Headi ngs, f oot not es, and
quotations count toward the imt. Certificates of
interested persons/corporate disclosure state-
ments, tables of contents and citations, statenents
regardi ng oral argunent, addenda suggested by FED.
R App. P. 28(g), and any certificates of counsel do
not count toward the limt.

4, Text Line Limt. Finally, you may elect to
prepare the brief in nonospaced typeface with no
nore than 10% characters per inch for text, and no
nmore than 12% characters per inch for footnotes

There is a 1,300 text line limt for principal
briefs. A reply brief may have no nore than 650
lines of text. As with the other options, the text
must be double spaced and nust have one inch
margins on all sides. The itens excluded fromthe

word count limt are excluded from the text I|ine



limt. As a general rule, a brief prepared in
monospaced typeface in the <correct size and
followng the rules for margi ns and spaci ng should
have 26 |ines per page.

5. Certificates of Conpliance. Briefs prepared
under the word count or text line limts nust be
acconpanied by a certificate of conpliance. This
is your statenent that you have reviewed the brief
and certify that the brief neets the word count or
text line limts. You should rely on your word
processor's word or line count in preparing your
certificate, and you may enclose a copy of the
systems word or text line count. The clerk's
office wll provide you wth a certificate of
conpliance for your use when you receive your
briefing notice. The certificate of conpliance is
to be placed as the |ast docunent in the brief

bef ore the back cover

B. Filing and Serving El ectronic Copies of Briefs Under 5TH
CGRrR R 31.1.

The new 5TH QR R 31.1, effective January 4, 1999, requires
counsel who prepare a brief on a conputer to file an electronic
copy of the brief with the clerk’s office in addition to the paper
copi es. Counsel nust also serve another electronic copy of the

brief on all separate parties represented by counsel. The



el ectronic copy of the brief nust be on a 3% inch disk, and be the
only file on the disk. The disk’s label nust contain the case
name, docket nunber, identify the brief, i.e. appellant’s brief,
etc., and specify the word processing software and version used to
prepare the brief. |If available, the court greatly prefers the use
of WordPerfect for Wndows, 5.1 or higher.

The Certificate of Service nmust indicate service in both paper

and el ectronic form

C Am cus Curiae Briefs Under FED. R ApP. P. 29.

The new FED. R App. P. 29 now requires that if a notion for
leave to file as an amicus is required, the amcus brief nust
acconpany the notion. Under the Federal Rule the am cus brief nust
be filed “no later than 7 days after the principal brief of the
party being supported is filed.” An am cus brief nust conply with
FED. R App. P. 32, except that its length may be “no nore than one-
half the maxi mumlength authorized . . . for a party’s principa
brief.” NOIE: A certificate of conpliance as discussed in FED. R
App. P. 32(a)(7) and 5THCAQR R 32 may be required. Al so an am cus
brief nmust neet the format requirenments of 5TH QR R 32 and, if
applicable the electronic filing and service requirenents of 5TH
CR R 31.1, except that an electronic copy of the conputer
generated brief nust be served on all parties represented by
counsel . Finally, to be consistent with FED. R ArP. P. 29, we
changed 5TH CGR R 31.2 so that a party’s principal brief’s due

date is not adjusted after filing of an amcus brief. See Fep. R



App. P. 29(e) and the Commttee Note thereto which provides in
relevant part in discussing the 7 day filing period:
A 7-day period is also short enough that no
adj ustment need be made in the opposing party’s briefing
schedul e. The opposing party wll have sufficient tinme
to review argunments nmade by the am cus and address them

in the party’ s responsive pleading .

D. Petitions for Rehearing Under FED. R Aprp. P. 35 and 40.

A FeEp. R App. P. 35 request for en banc hearing or rehearing
is nowreferred to as “petition”, not “suggestion”. A petition for
en banc consi deration nust be reproduced in the manner prescribed
by FED. R APp. P.32(a) except that a cover is not nmandated and a
certificate of conpliance is not required, (See FED. R AprpP. P.
32(c)(2)). A petition for en banc consideration “nmust not exceed
15 pages, excluding material not counted under [Federal] Rule 32.”
For purposes of the page Ilimt in FED. R App. P. 35, “if a party
files both a petition for panel rehearing and a petition for
rehearing en banc, they are considered a single docunent even if
they are filed separately . . . .7 See 5THCQR R 35.2.1 through
35.2.10 for other format requirenents. The length limts of the
former 5TH QR R 35.5 no | onger apply.

A FED. R APP. P. 40 petition for panel rehearing “nust conply
in formwith” FED. R App. P. 32. Copies “nust be served and filed

as” Fen. R App. P. 31 prescribes, and a “petition for panel



rehearing nmust not exceed 15 pages”, See FED. R Arp. P. 40(b). The

length limts of former 5TH QR R 40.3 no | onger apply.

CONCLUSI ON
This guide is lengthy, but we hope it gives you a better
understanding of the rule and will help you prepare your briefs and

petitions for rehearing under the rules nore easily.



